Clean Water Act/NPDES Permits

needed for application of aquatic pesticides?

1 Series of federal court decisions concerning if CWA/NPDES Permits are
needed to apply pesticides to or over water.

i Talent (Oregon) i herbicide use in irrigation canals (9t Circuit Court ruled
NPDES permit was needed).

I FEorsgren (Northwest) T USFS spraying for forest moth control.

I Gem County MAD (ldaho) i organic grower suing for mosquito spraying without
NPDES permit.

I Amherst (New York) i enviros suing for mosquito spraying without NPDES
permit.

I NYC/No Spray Coalition i enviros suing for mosquito spraying without NPDES
permit.
1 Considerable confusion over court outcomes led AMCA in 2003 to petition
EPA to review situation for purposes of issuing a clarifying regulation.

i1 I n November, 2006, EPA I ssued i1its nF
do not apply to application of FIFRA-registered aquatic pesticides (i.e. no
NPDES permits are needed!).
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Environmental groups filed | awsu

In a federally-consolidated case having nationwide implications, in
January, 2009,the 6" Ci r cuit Court vacated

In April, 2009, EPA decided not to appeal the case, but to instead
now develop a general NPDES permit for aquatic pesticide use.

EPA requested that the 6™ Circuit grant a 2-year stay-of-mandate ,
which the Court granted out to April 9, 2011.

Pesticide user groups appealed the 6 Circuit decision, but in July,
2009, the Court declined further review. Pesticide user groups then
appealedthe 6" Ci r cui t 6s deci sion to the
February, 2010 the Supremes declined to review the case.
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Ever since June, 2009, the EPA has been scrambling to develop
their general NPDES permit for aguatic pesticide use.

In June, 2010, EPA issued their draft PGP for public review-and-
comment.

EPAGsSs intention was to have their
Register by December, 2010, but so far no cigar.

Many states of the 43 states having CWA purview over pesticide

| mpact |1 ssues for water quality a
PGP, to then serve as a template for developing or completing their

own state-level PGP.

But with now <2 months to get al/l
between now and April 9™, and what will happen if NPDES permits
arenot available by then, yet app
continue? [How about chaos for starters!]
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1 Will EPA now seek from the 6% Circuit Court an extension of the
Cour t cad-mandate?d

1 Joint letter from ASIWPCA, AAPCO and NASDA dated 2/11/11 to
EPA Administrator Lisa Jackson urges EPA to quickly request a 6-
month extension.

I ASIWPCA = Assoc. of State/Interstate Water Pollution Control Administrators
I AAPCO = Assoc. of American Pesticide Control Officials
I NASDA = National Assoc. of State Departments of Agriculture

1 A seemingly pretty difficult letter for EPA to ignore, especially given
how EPA seemingly continues to flounder in both process and

content for wrapping up their PGP by April 9t (whereby some sticky
iIssues with USFWS and NMFS regarding ESA consultancy provisions that
have to become part of the PGP are helping to bog things down).

1 Popular wisdom 1 if EPA asks for an extension, 6™ Circuit will grant it.



Letter from 34 major pesticide user groups to House of Representatives

dated 2/14/11, urging Conagress to intervene to avoid a train wreck on April 9th

without stating exactly how Congress should do this,
but with a tone that NPDES permits should not be required

Agricultural Retailers Association

Aquatic Plant Management Society

American Farm Bureau Federation

American Mosquito Control Association
American Nursery and Landscape Assoc.
American Soybean Association

American Sugar Alliance

Cape Cod Cranberry Growers

Chemical Producers and Distributors Assoc.
CropLife America

Golf Course Superintendents Assoc. of America
Minor Crop Farmer Alliance

National Agricultural Aviation Association
National Alliance of Forest Owners

National Assoc. of Independent Crop Consults.
National Assoc. of State Depts. of Agriculture
National Association of Wheat Growers

National Barley Growers Association
National Corn Growers Association
National Cotton Council

National Council of Farmer Cooperatives
National Farmers Union

National Pest Management Association
National Potato Council

National Sunflower Association

New England Farmers Union
Professional Landcare Network

RISE (Responsible Industry for Sound Environ.)
US Apple Association

US Canola Association

USA Rice Federation

USA Dry Pea & Lentil Council

Weed Science Society of America
Western Growers Association



